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! Subafilms, Ltd v. MGM-Pathé Communications Co., 24 F.3d 1088 (9th Cir. 1994), cert denied,
513 U.S. 1001 (1994)
2 Update Art, Inc. v. Modiin Publishing, 843 F.2d 67 (2d Cir. 1988)
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4 Goldstein, International Copyright, Oxford 2001, p63: “The territoriality principle generally holds
that a state has no competence to prescribe legal rules to govern activities that occur outside its
national borders.” £ 7. [l p64: “Three maxims formulated by the seventeenth-century Dutch
scholar Ulrich Huber undergird the modern concept of territoriality: (i) a state's laws have force only
within the state's boundaries; (2) anyone found within the state's boundaries is subject to the state's
authority; and (3) comity will discipline sovereign exercises of authority so that the territorial effect
of each state's laws is respected.”
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5 EU 12454 (Directive 2001/29/EC of the European Parliament and of the Council of 22
May 2001 on the harmonisation of certain aspects of copyright and related rights in the information
society) DRI 4 THIB LN IH :

['(4) A harmonised legal framework on copyright and related rights, through increased legal
certainty and while providing for a high level of protection of intellectual property, will foster
substantial investment in creativity and innovation, including network infrastructure, and lead

in turn to growth and increased competitiveness of European industry, both in the area of content
provision and information technology and more generally across a wide range of industrial and
cultural sectors. This will safeguard employment and encourage new job creation. |

['(9) Any harmonisation of copyright and related rights must take as a basis a high level of
protection, since such rights are crucial to intellectual creation. Their protection helps to ensure
the maintenance and development of creativity in the interests of authors, performers, producers,
consumers, culture, industry and the public at large. Intellectual property has therefore been
recognised as an integral part of property. |

6 «“According to the predominant theory, it was the state authority that created intellectual property
rights, whether by individual decision of the state’s authorities, especially the trademark or patent
office, or by general legislation granting property rights ” (Axel Metzger, Applicable Law under the
CLIP Principles: A Pragmatic Revaluation of Territoriality, Intellectual Property in the Global Arena
— Jurisdiction, Applicable Law, and the Recognition of Judgments in Europe, Japan and the US
(TUbingen 2010))
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" “The Principle’ [lex loci protectionis], however, would appear to originate in the idea that
intellectual property rights are sovereign in character and operate within territorial limits, with each
State having the exclusive power to regulate such rights within its territory” (Andrew Dickinson,
The Rome 1I: The Law Applicable to Non-contractual Obligations (2008), p 457)
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19 British South Africa Co v Companhia de Mocambique [1893] AC 602 (UKHL)
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TSI 5 2 ST EMHEDRE L 725 O T, AMERAT S E O R E
WaEHFHTL 2T HRLLE 2D THAH, L, BIEICEBONTE, W
fﬂ®l IZBWNTH RIS — E@%#%Txfkbﬁm@im%&m LHELS
LELIMGEND —RIEE SN TEY, BEFEMMEICES < FRERE O
E@%%i%of% &%%ﬁiﬂm@%mfwéb%fi@w [FRRIZ, E1F
MDA HAZBWTIE, BIE, —EOEMEZF 2 TBIVULHEIC THE LI5S
H—IELE INTED | BUEEENRD LN TWDH DI T ifotb\ L7=no T,
BIEDIERNZ BT, RO EHE O B O HEIZ DV THNE O KT 23
W45 Z EE2ESTH2EBIIGFEL2VWE Ebs,

(4) WHEH (ESD S OIMNETR)

F AL, BEINTOITANAENICE T 2FEEMOFER 25 ik Z L
(T7ebbH. BENTOMETS, AENTOREREE )u\AI%@%&%é
ZBENOINEITAEICHEMAT S Z EiX, BHIERIIKT 5,

FP EANSOEEREICOWTIHE VMEIT RN THA S, BBOERG
6 (YIZAENNS, BENCHKE LI-EHUEZ ZRRIEL TXOEFEDEER L
oo ) BEROERAI 7 (YIZAENNS, FE2MLR2VERERITEKEL T, BEN
WCHE LTEEER A2 CENOIREERE ZITmIT S, ) oL O, iR
RAEMANANCITAENERELELCLSEDLZLIEARETH Y, 1TAE N IIE
MR 72 oTc & LTH, {TAFITHREBAEHELEHT 5 Z L3R ERIC
KLZWERbhs, 728 213, BARDF— 3005 KA Y ONRIZHT T D
FEY & W CRUE T UL, RA Y OARBHMEDOREELAET D5, BAROEH
T E DEMEIT AT D R4 k0w %, B ERZHBIC, HET 500
BT EIFRERE 2 e, BRICEBW TS, IR ERIGER T 5 & Ok
X7 Lo IciEbibs?,

20 Fawcett & Torremans, Intellectual Property and Private International Law, Oxford 1998, pp 286-
290; 748 Dickinson, Updating Supplement, pp76-77

21 g Fawcett & Torremans, p 287

22 HiiHe Goldstein 71-72 & :  “The territoriality principle treats the rights embodied in copyright as
bounded by a nation's borders and consequently operates only to circumscribe attempts by one
country to have its law define conduct occurring in another country. An obvious example would be
where Country A characterizes a party's unauthorized reproduction of a copyrighted work in Country
B as infringement under the law of Country A. By contrast, it will not offend the territoriality
principle for one country to attach legal consequence to acts occurring in a second country if the
legal consequence bears exclusively on the question whether a right has been infringed inside the
first country’s borders.”
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OE, EA (BE) O OMEEREICOWCIMER D 5, 6 112, EHHo
MR FICRB T 2 REAL ., MERFITR (1T8) BERICAL2 =BEED
WH) |\ EEREOREFRAEICAHADLD) SAEEOHEM) , F218, BEEHAD
Ball, TNERHMERICKT D & HDL0ED,

KERTERELZEC T2 EZ KETRA - REETIHICHEANLDY
AN L2 OESERELZE T HITLICKL T, 2OEIEDEZRDIZ
b5 — R —Z—F BT, @mEIE, JREIC X D KERTHEEFEO TR
IZH b BT, BAREZERE & RE LT, BARRFARGFIEIZ L 0 A O R
EIAILIZD, ZHUIHEBREICB T 2R84 %, MEREITS (ITE) BIK
ZHTEEbND, )7, mE#k (BHER 14 429 H 26 A R4E 56 & 7 5 1551
H) 13, MEREFICBIT DR ELEBRFEORMEREICH T, KEEDHER
ETHDERELLE, LL, AL, 2D XL HITRAT, KERFFHERE
EAELIEL AN O/ OIS U CREEDOBA RO S Z EidEH
FRIIXT D EHR L,

HEAEL, HFECOVWTHIREBHRERDORAZHEALTEY, Chizinl, &
EORFIETLUZEDORBNICEVNTOAINERT I D LT, AEKER
FHEICEDEENEICE T HTADELDZFZRDH D &IF, K RERFFEDTN
EZOEENTHAIEMNEICRIFITDOERENICA—DREREET S &ICHELT
BEAEDRSIBHMIEDRAICRT H5EDTHY, £, BAEBLETAVHERELE
DETEWVHFEORHHFENHAZERICEVWTHEROIREEEZEDEFHNL
FLELWADL, RERERTFERSZRBUICER T HTAZHMNETIT LIS
RKERFEZEALEBEREPENTOITADELORFEAERNIZHLIYMDERE
Zziand S LE, BAEDHHFERFOELRBZELBONLGNENIRNETHS,

L2l B ERIT, BEICAE U EFEELHEGRET 5, BEICAE U ZEE
EHESE LT AR 2 EA L SHEEENAENOITLTH-TH, 21
WCEEZRT 2 2T, BHIERICK LW TH A H B,

F7z, FHHIFIE LT, KE : Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 243 F.
Supp.2d 1073 (C.D.Cal. 2003), 7 7 >~ A : Editions du Seuil v. Google Inc. And Google France,
Paris TGI, December 18, 2009 (WIPR(2010/02) p9)

23 Hii#8 Goldstein 70 & : “What if the direct infringement occurs in the protecting country and the
alleged contributory infringement occurs abroad? In this case, courts are more likely to hold that the
act of contributory infringement comes within the subject matter jurisdiction of the protecting
country on the ground that extraterritorial acts will be actionable when they are intended to, and do,
have an effect in the protecting country. For example, when a defendant in Germany affixed
unauthorized labels to products, intending the products to be distributed in the United States, where
the acts would allegedly infringe plaintiff's exclusive distribution rights under the U.S. Copyright
Act, a court in the United States held that "when a foreign corporation is alleged to have
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L HAA, ARTOITZPIMUEOHEFIRFEZ4T 5 &L, BARENTOIT
ZHOBEMFTFOND LW FEEREETIHIEBZENRH S, LnL, 2O LiFE
HEF O F S D R HECEEMETS T ORE TIX e < RIEITA—RITH 4 T
FELMECTH D, RETHICONTE, BARE 17 RELEESRN 220, £
DOHNZEBIT DRERDOFENET TRTHILEOTERNEDTHo 2 & XL,
MEBEATZPTONTZHOIEC LD, | EREL, TRAREEOFEER T OMEZ
FEET 5, [FERIC, BHIEROEH SN D RHHESEIMEEICB VLTS, TRATHE
PEOFME ECHREEZX LI REMETH - T, BHERTHIOY>TLE D
METIEZRNTHA D, BB, 20X H 2B, 1— R —X—FHO%5E
ZiE, #EE IR A KEIC CRETORIEE B E T 5 KED 100% 1-24E12)
[T T L TWA 0D, KEBTHEDREICHT A T RAEEL EET 52
ENTE, HEICK U TRERTHERFICE SV TEILEREZRDLETH
STl EBbnsg,

(5) AEEORE

510, B ERICIE, AEZARELET2FEMICH LT, BEIZBWT
Rz o8 (FIEEOIFMGHRES) OUGEIR, BEENSHET 20, 21
&b AENED AT 570

AR D &30 BFERITIT, B TFRIT. FEHEOHIE NS E O B E 50
TOUEXEBR TH D Z L DIFHETH D, IRIVWEFELRE S 5003, 72
MIHER Z R R SE 5 Z ENEEMOREZRETE S0 MM 2 et T &
& O ST, B VEMERIEE DR 2 I EBORORMETH 5, Lcdi-
T, FEHEDIFBE OWRE (BB 92 b B =R O HHEME & 52 5%
THH I,

purposefully injected itself into the American market by shipping infringing goods here --regardless
of whether it does so directly or through an importer-- the defendant should not be allowed to use the
principle of non-extraterritoriality to shield itself from the reach of American courts and American
copyright law." GB Mktg. USA, Inc. v. Gerolsteiner Brunnen GmbH & Co., 782 F. Supp. 763, 773
(W.D.N.Y. 1991)”
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M FEEHE D YERLE

1 EVEMEREICRT 2 e bR

YEHWE DR TEIL, AR . HeL Gl m DIEHEERIC ) L CHIERREH
TOHKENEOH D, L EERFIFEBRREAT IEOELZEATRETH D,
EEZLNTNDA,
EEHEOBHOMER D, T2RDbLEFERENSEOTHZER TH D Z &
D BEEREREICR O L, REEES R OB FERGR (L biEOE
O A PR T 213 & BN 2 FIFRR) #H 758205,

[3%613] ARAYIZBENS, CEICHEFODEAXZHEL T, ABSHE
7o EEOEHFFTTXNY I L THEFMEZ RO THA 2L LT,

ZOYE ., BEIIINETADOH - THire LT, CEITMEE & W ) RS AED
boTlopre LT, DEIF#HEEOAREE LT, EEIFEEHEE LT, Z0F
RIZRT L CENENHIBRR Z BT 20H2 59, AEGIMEZEOARELE LT
MipkliE a2 A9 5 (o & 21X, 1BIMNEHEZFR D 5 1858 4D H KEAFERHSAIIC
BT, KEANBANSEEEZMZT-5E, KEEFESKEEZEH L CEH
THZLEEREL WD R, INEFORELHIEIEEHTD) |

REATZIZOWTIE, BRI, NI TRaRE U TR AL (CEE) %
WHITREEBZ2ONTETZ, LM LBETIHE, FEEOFIRBER 2 MEt L7 &
T, OEERFERREATOEARET NE LB IO, 4T LHREREE
A SNARE LIFEEZ LN TV, 728 2I1E, /N7 22 v 7 F44: (Babcock
v. Jackson, 191 N.E.2d 279 (N.Y. 1963)) (ZEW\CTiL, RBEHFHHKIC L D HEREF
TRZ DN T, FERBEAMEOFTIGER N Y EFFTIEY TUXE SRV & R
BAEOHMNZ ZTHDHZ EITERT LR  FERRB A ORI ERZR N HEN &
WEE LIMEZORELR EZOMOFERENZORENEFTLTND Z &0
O, #EZ ENEFICIETIAREEEZEH L,

LU, BEIOFRTIE, ERBEAMN R L ERSAERGREZAETIEES X
LBNDOEMND, FMERBAEHETH D CIEENEHIND Z Ll b,

[Fxf14] AEAY X, BEAX?DBETRINCHIT LIZEEDEZ, CHIZEW
THERMEA Lo, XX, Yok U CEFEEREFRRZ DEICRE L,
ZO%AE, AIFIZYOAREE LT, BEIZXBIOZEDOEEMOAREE LT,
CHEITEEME LT, DEIZEEME LT, NN YZEEMEREEITS L TH
ERREAET H, TD O HEZDEOENYFEEEHEEICR L TR OEER
FIEREGRERT D0,

24 W RS TERSFAEERSS 2 i) (AR 1999 4F) 78 H
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TR, B ERICESE . ZNENOEOHELICHET S B 2055,
L7eh o T, CHEFEFHIEICE S FEFEHIIBETIX 2 CEICHEL., CHIC
B2 EFEM OB REMIZ OV TIX, BETIEZR CEIZBW TEEHEREN
AT D, CEFBIEMHIEICE S EEHEIR. CEOMHBEGK & L CLEBUR LA
HENTHERTH LMD, ZTOREICK L TR b EERAERREZRE OO, W
LN, REEETHACEETH S, RIZXBY B AEANIZELTYH, CHIZ
BT D ENEY O BEWAERL - B I3 L Tl DB FIERBRZ RO, B
TIZED, AFNETII K REEETH L CEHIEEE LB Z BN,

2 RNEATHRT 7u—F LIREEET 7 —F
FARMEREOHERWEIZEA L T, TERO LRV, Eiz, OF OIEHEBEROMEE
BARPFAT A L AT, S AR AW LB S T 57 e —T
(RETART Tu—TF) &, QF OIEFBEROMEE 2 EFHEDR ) & BT, i
REREEET L7 7e—F (REEET Trn—F) B 5,

EZEERE O ENE
EU ;&% Z1FEDOM N —1FREE% (Rome I Regulation 8 §(1))
KEE RETAE —FERFEE ML

REELL: EFEOHNN-FREEE
BERE: TETAs BREEEMEIGEIE17H)
CLIP JR Al ERHEDM N —REREE (3:601 %)

BEE

26 ERMILRARRRNISA (1997 42T A AT IVH LK) 6155, 65 Sk(b)icf &, EU BiH
EEL MERLE L FHIE RIS OWTHIAIRIEEZ A L T\ D, ZOMERICESE, EU BLH
SE, EIEIZ O W TIEROES ICB T2 2 —~ | HiH] (Regulation (EC) No. 593/2008 of
the European Parliament and the Council of 17 June 2008 on the law applicable to contractual
obligations) & . FEEFIEHICEIT 5 = —~ 11 A (Regulation (EC) No. 864/2007 of the
European Parliament and the Council of 11 July 2007 on the law applicable to non-contractual
obligations) & %, HHEEEIZHOWTIIRAEFICET 57V = v 1 KA (Council
Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters) & . WIHBEMRICEE T2 7Y =2 v &L
11 #HI (Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and
the recognition and enforcement of judgments in matrimonial matters) & % . #|E L T\ 5, K
lzid, Eomr—< NHAIET U =o' L BADBEIRT 2,

27 European Max Planck Group on Conflict of Laws in Intellectual Property, Principles for Conflict
of Laws in Intellectual Property, Draft dated November 22, 2010
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ALI [R A% EFREOMN-REEE (301 F)
BREGERA” | FEfTA  —EREEMIE GO F)
AR I B EFEONN-REEE33F)

(1) REfTAT 7u—F

AT 2 DYERLER EICB WL, o RSS2 RR A L+ 55 2
FR—HIT I o 7205, el TIEAS R & B R E L & 358 2 7 B — iy
2> TETWD, BHRDIER 1156, NETAIZOWTEDOHERESA%Z (20
JFRT7= D HEDRAELT-DH) & LTV, BT ek R AEm L g L <
We, BUTIETH 2@HANE 17 §:iX. RIETAIC O W TZEOERE &Rl & LT
FERFEAEME LoD, 1TAHITHERBEICKT 5 T RATEEEZ K < & & it
fE R A NEFATAME L, 20 £RZ20HI5LE LT, [RETADOYSERIB N TY
FEMNEEZFR UL T5MICHEEFEZA LTI L ZDMOFFICHS LT,
B O Z L 0 ERERBEENRH DMOMNH D & XS MODIEIZ L D)
ERELT, REEMEEMAEERE T 25X HEZEALTND,

AR D &Y | FEFHEDOFTERITS ZFEDOIREL G- 2 DEICH 0 | FFHEE
DOFFEHTIE 2\, L2 T, fERAMIL, KEEHEORELZ 52 5ED )
b, BEMERH LI-HOFET 2ECTH D, T OFREE, iSRS A 2 i m L
THREATAT 7 a—F T, EIWEOREIIREERLEDOT 7 —F LFHE T
2%, Fio, EHEREEMAEE R E T AN TAET e —FThH, W, FE
M OFNRIZ i b F BT 5 OIS A HHIZ W TEEHEDOIREL 5 2 5
ETHLH06, ERUEDOREIIREEEDT Fn—F LRI CIZR D,

LU, AR Z R R AEME T 558 COREHEEEME 7558 TH .,
FHRAENTK T2 T RAREEO RN & E0E - SRR CEICE B2 67 5
& XTI, REENELUANOEOEDOMAZRO L Z L L7253, o0 X5 7eksR

27 European Max Planck Group on Conflict of Laws in Intellectual Property, Principles for Conflict
of Laws in Intellectual Property, Draft dated November 22, 2010

28 American Law Institute, Intellectual Property, Principles Governing Jurisdiction, Choice of Law,
and Judgments in Transnational Disputes, 2007

2 IR FE R R R E AT E T HAEOEIL ) [EEREFRAEE [ [ RAEDSE

Wk SrikfEge (2009 4F 11 A 1 HEBIfE) |

30 AHHR — BRI KB HPRAFTE 7 v — 7 B PE B9 2 [EBSRAE R (B ARZR)
(2008 4= 12 A 15 HhR) |

31 “In fact, in IPR cases, this general rule [the lex loci delicti commssi rule] would raise a number of

problems. First, the decision not to apply the law of the country in which the infringing act occurred
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(I, EEHED R HIAIERS TR DG B TH L LWV O ME EMAEN R L
FEAOLNDLDT, NETRART 7o —FIZ#Eilcldntd s o,

(2) REEET e —F

WIME DR TN T D EPERRGE KM 72 & ORBGFHE X, MO I TH D &
B2 D, EVEHEIIHME & AR O PEMMAOMERI TH 2 05 | BIEHER EITHRT 5
R & WO EEBROMEIZZEEHON 1 TH DL LB ObND, ZONMEGND
1%, FIEMHEREOMEILEIL, FEMRIEOFEENDH D5FTIZONT, FEEMITHR
HErHEZTWDHE (IREE) DETHLIEBEZ6ND,

ZOX Y RHEEET S a—FF, T — 1975 T XS 5 4 2 1A
2 XD E LT, BFHEREOHEINE L L COREEEEZ ERL T, [HER
HINCZHG & 7o 7232, EU OIEEMEMHEDOERWEICB T 28R (m—~ 11 HHD
(%, BEREE Tl PEME DR E XT3 D EHWE L — U2 DWW T, NEITA T
TR—=FERS TV, N TNT - TA—TOERITHE- T3, (REEET
Tu—FERALE 8K 1Y | £, KT, QMM EHEDRE T SE
G REME 3 L OMERLIE DL — L2 DN T NAWNWARIER N STV D,
~ I AT T I WGEETIL. AR EERE DR F )T D VERLE L — VDN T
REENET 7o —F 28 5% (CLIP JFHI 3:601 5%) 247> T\ 5, KEDH
BITIIRNEATAT 7 e —F 2o TR, KEEEHSORSE (ALLFRD b K
77 NEMETIIRNETRT 7 —F 8o T ey, ALLFANE, &E&RIC, &
VEME DIZ TN T A UERLIE L — DWW T, (REEET 0 —TF 2582 %
fT>TWW5 (301 (1) (b)*®) .

(3) HAREDT 7Fu—F

would reject the country-of-protection approach.” (Josef Drexel, The Proposed Rome Il Regulation:
European Choice of Law in the Field of Intellectual Property, Intellectual Property and Private
International Law (2005, Hart Publ.), p154)
2 piifefiiE 449-451 H., HifE ALIFAI120-121 H
33 48 Drexel, p157
34 “The law applicable to a non-contractual obligation arising from an infringement of an
intellectual property right shall be the law of the country for which protection is claimed.”
% «Avrticle 3:601: Basic principle
(1) Unless otherwise provided in this Section, the law applicable to the infringement is the law of
each State for which protection is sought.
(2) For the purpose of these provisions, “infringement” includes

(a) the violation of the intellectual property right;

(b) the remedies, as defined in Article 3:605.”
3% 8301(1) “The law applicable to determine the existence, validity, duration, attributes, and
infringement of intellectual property rights and the remedies for their infringement is :
(a) for registered rights, the law of each State of registration.
(b) for other intellectual property rights, the law of each State for which protection is sought.”
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HAROHIGIE GG, FIEMHEREFIT3HT 2 2 GG RHESCHEIEE RIS DV T,
EVEMEDRN ) & U CIREENE T 7 a —F 285 2, BERMEFGE REC OV T
REATET T a—F 25 5%,

AAROHIBIEGGO L B0 | EAERRE UL, EEEREFICHT 2 EERER
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BHEAZRD D LD TH LMD, ZDORFICKT 2 2 L7 KM & HERHEE R HE
X, WEORECTREFIEE LCRETDBRICH D, Lizhi-> T, BEIEHEREIC
%9 HHEEREFEREIRETADONRETHLLE L TH, WhRLEERH A
9 &R BR R IORGEENE TH o T, BHIE 20 ki L o TIREETELIIN Z
WHT D EIFREYTHA D,

Fo. @QFCKOWTNOEIZE N TS, EFHERTOENEZ REETE L
DU AT ILFERMED 272 & THERHMEFE RMEIC O IREEELZEA L (BU O
o—- 11 HH] 8 4(1)%, CLIP JRHI®, ALIJFHIY) | ZFAEHERE O YELE 2 Rk
ITADOFRRBAERDES LT DIEAITITE LT RMED B 7 & TR ERHE R AE
HREREAMEZ B LT CREPHIGD | 22 1EFERME & 5 RHEFE RHEICIXA C
WERWEZEH LTV 5, OFCKOWTNOEIZEW TS, FEEREE B IRICEE
MR FICKRIT 2R & LT IRGERME L HERMESRELBRET S CREZE
MEVE 502 4 « 504 Sk, Je[EEVEMETL 96 55, N A Y EVEMEYE 97 52) . EH1EHER
FICKT 2R & L TCOEILGERME L HEREG REA TG &b —RIEICER
TWD (7T ABEEMEESBLD1E) . ©FRAY - 770 R 2BV, R

¥ OERERTE - ) 7T — LR - OCHIPERL 15 48 6 F 11 B R 1840 5 106 H, XO
W L A ACEE - BRI H16 4F 5 31 FCHIRF 1936 5 140 H, R AU EHI R 16
F£12 A 9B, m—~DOIRAFEME - FHIIRERL 18 42 7 A 11 HHIKF 1933 5 68 H, F v v
7Y A - BOTHIEERCHL9 £E 8 ] 29 HIRE 2021 5108 H, T F AR LA — A - HUR
HHSERE 20 2 7 7 4 B ALSEERR ISR - gl s Rk 20 4F 12 1 24 B E3RAE CS Huk
Fof - BURHIH SRR 21 4F 4 A 30 HOHIRE 2061 5 83 H, A —7 v a X a JHE - F UK
AR 21 42 11 H 26 H, 7o, FRFHERE « 1 — N U =& —5fF - RHPEAL 14 49 A
26 H B4 56 & 7 75 1551 H,

38 “The law applicable to a non-contractual obligation arising from an infringement of an

intellectual property right shall be the law of the country for which protection is claimed.”

9 FiifgArticle 3:601:3 L UMArticle 3:605 : “Article 3:605: Remedies

For the purpose of these provisions, remedies shall include: (1) injunctions, damages, and other
means of redress for injury caused or threatening including the right of information; ------ ”

40 mifg ALI JEHI 125 H : “i. Remedies. The Principles require courts to apply the remedies
available under the applicable law, even if that remedy would be unavailable under forum law.

This situation is to be distinguished from the case in which a court cannot order a remedy because
the mechanism for implementing it is not available under forum law. It should also be
distinguished from cases involving acts occurring in multiple jurisdictions in which a remedy cannot
be awarded for a given jurisdiction because the intellectual property right at issue has not been
violated (or does not exist) in that jurisdiction. Finally, when devising means of redress, the court
should have particular regard to the ability to secure enforcement of those remedies in the other
jurisdictions concerned.”
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FEATRDONFR L U CRUREIEFERME L BERERSREN G2 6 (R Y RIE
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TEME & 72 155 RAE - BERMEGERMEIL, A & R HIEORBERIZH D | (i)
FARMER TR T 2 2 ARG RHE - R FIHERG KM, Rk ik b, — BTk
HRFBNEDRRIZH D, O TRV, £ 572 & T UL, FEHEIRRE O ERE
IREETE & T OMRA R DIRY | HEMNEG REIC b IREEEZEH &
T o> T, \BANE 20 RIC L > TREEELSN D EH S5 Z & IFEEmIC S &
D zhnEEbisd, £, VXG5 K22 XD TRE L ITIEMRIC
EIEFERME B EBEFERENATESNL TWEL O LMIRINL DT, BHER
EG RMEIZHINE 20 SRI K o TIREENELAA D EH SN D Z L3R LB H Y
e Ebhod,

UbED LB | I REOHEIE L (REENE S LD 5 HERE RIED
YEPLIE A REENE S LW EAREO T 7o —F 1%, WY TIERVWEEZ D,

3 HELEL—L & L TCOREEETEREOE S
(1) HFE R

REENEDOERICOWT, b~ —IX FIRITA T EZ OMOREITAB TH
NWHEDERRF] LR LTz, 2D, — B, REEIX, ZoEICS
WTIREN RO N HGHEOZDOE, T7bb, BFFHOITONZEEZ VI b
D & PR XL TV D4,

B R A MRETAH) o TRAfTAH) &35 &, FATAR W U R34
DEME L ZOEOIETHWT 20, EWHREEZAET D, b L, TRIHATE
U U 36 A O A7 8 A FI AT A it 70 U R38R vk TIN5 ) &z I3,
F—btrY—%24F2%, LrL, KEOFEFEHIEITIBHERICL > TEEINT
WAHND, FZEOHE TN TIZZENENDEEICHE > TRHIHITA 20 Ui R4
DAEWNRE D, 7o & 21, FENEORETLE2 O LARITAE LT IYR
AFETXEEDZER LTz L ERET 256, iR L CIEROFEIELZAET
FAEEZTEELTEY, FHATERW USROG LW 5 BT AEE
L& DEZRWG, B b—ha o—3E TR0,

L7cio T, HfERE LTO URFEATAM] X TRHITAR] X, EMEIZIE,
MRESTA) X TRIAITA IS T2 ERENERL VD [FE] OFET

41 Hiife Rl 456 H
42 [iide ALl J5HI] 120 B : “the law of the State for which the protection is sought, that is, the
State in which the unauthorized use has occurred”
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(2) FFIDYDFEE
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THA UL 22 X, TS OFER (AEFBEHEORE) IXEAEINDLDHRT
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B, ERLEL—L E L COREREEDERIZOWT, JFEOFE (claim) 3
5 R ZEfsR e T56FxF ((TEBER) ) 252 K5THDH%,

ZONSE, IYPNAFETXEEMEER L) L oFEITH L RENBIE
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B ERICK T AMERPERIRZBDOH Z L5606, HLNIARYTHA D,
LovL, 20X 7 TEBRER oFRIE, & IR ETAIZ OV T,
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4 FBBAE 456 HiX, (7223, Z X 5 ICHHREAREAI & U CIREETEFR 2 BT 5
DOTIFL,  THEPRGELZERTLIEOE] & L TREERLZHFET LD L7
VN, ] & L. Martiny, Bouche, Drexel ® E3EZfFIE L CTHIFHN5,
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VEMEIEDIRETH D (=AEE (E7I1XBEE) OFEOFE) L FEL T,
L RO LFFE GRis a2 e T 2F%E) DAETOREITARONBETO
SEATR RO ERE GRAORE) T oMERDH L, T FBIANER 13, FF
I OREFENFEDRIUC LD Z L E2BRTHICE EE D0 TIERNA DD,
LU, ZOFEE « BIUL, FFAAMIOFEE Th > THEILEDOFFE TlX e, FFid
MORFEIC Lo THERIIZ (BB HEIUEDRERE SN DIZT TR0,

4 PriEERETEROER

ERWEREL—L & L TCOREEEFERIT, vL~—72 1975 FIZARK L
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DFEIR D 7= DI E R SN D EDEIZHE - T (nach dem Recht des Staates ... fiir
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“Especially in regard to prohibitive injunctions, the plaintiff should be required to explicitly
declare the countries in which it actually seeks protection.” (Annette Kur, Applicable law: An
Alternative Proposal for International Regulation-The Max-Planck Project on International
Jurisdiction and Choice of Law, 30 Brook. J. Int’l L. 951, 963)

“So far as Community litigants are concerned, the adoption of the lex loci protectionis principle
allows claimants to choose the IPR (or bundle of IPRs) that best serves their interests and
objectives, subject only to the requirement that the protection that they seek must pertain to the
territory of the country whose law it is sought to apply.” (Andrew Dickinson, The Rome II: The
Law Applicable to Non-contractual Obligations (2008), p 458)

“According to the latter approach [the country-of-protection approach], the competent court, in a
first step, has to apply the law of the country invoked by the plaintiff, and in a second step, has
to answer the question of whether an infringing act was committed in this particular country
according to domestic law.” (748 Drexel, p154)

S BRI 449 H
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HD, INFD T4 OBLEIL, KED T8 (ATH) 20 THEERFKEA] ©
WE NG ENDD, Wb B FEHIIITAIZB W T, W& OFET DN R 5,
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8 OKEFEEERIL, BREOITRE [R5 2 & b EEMES OPMURMER & 45
(106 %) 2%, HIHBY N7 (b LSRL, BRFEOITR I KERNITAROVIRY | FFE0 K E
WIZ&H > THREZEEEIEOBETIT2RV, LHRT 5,
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EERR BT 528, @B AT % %AF O W FE & A I U
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6 [ME=REOUERLE

BEREFICBIT ORHMAITALEOEAE LR UL, BERELZDOEEITAIZX
STAULIHLFE GERREAE) T L TEEZBDNLD DO TH D, BT
ZOBE, BEHAREZER LW 2 NET S (REBRO L) Tl
WERFRD 17251 (ITED) ICEVEMERFENRNL L7200 L RIFRIC, [AIHER H A1
R DD T4) (T8 ([CbFEHERFNBNLT 201 TldZew, LR
- T, HERFICET H2ERET, BEERFOMENE GBAE LFREITH L TR
HEAE 5 ZDEOE) DEHINLD EEZ LD, BMBEREOCHEIEIC OV THT
% CLIP JiHI (3:604 £2°°) | ALIJFHI (125 B B LK v—7 4% (17

50 «Article 3:604 Secondary infringement
(1) Subject to paragraph 2, the law applicable to liability based upon acts or conduct that induce,
contribute to or further an infringement is the same as the law applicable to that infringement,
(2) In case of facilities or services being offered and/or rendered that are capable of being used for
infringing or non-infringing purposes by a multitude of users without intervention of the person
offering and/or rendering the facilities or services in relation to the individual acts resulting in
infringement, the law applicable to the liability of that person is the law of the State where the centre
of gravity of its activities relating to those facilities or services is located.
(3) The law designated by paragraph 2 shall only apply if it provides at least for the following
substantive standards:

(a) liability for failure to react in case of a manifest infringement and

(b) liability for active inducement.
(4) Paragraph 2 does not apply to claims relating to information on the identity and the activities of
primary infringers.”
51 «h, Facilitation of infringement.  An increasing number of transnational intellectual property
controversies concern the acts of persons or enterprises that facilitate infringement, rather than (or in
addition to) the acts of the end user/direct infringers. In some States, facilitation (or "authorization")
of infringement may itself be an infringing act, distinct from the infringements committed by those
benefiting from the facilitator's assistance. In such cases, the law that governs the determination of
primary infringement applies.

Illustration:

4. Grumpster.com distributes from the State of Chaos peer-to-peer file-sharing software to users
around the world. Grumpster.com helps users locate files on other users' computers;
Grumpster.com does not carry any music or motion-picture content on its own website. Users
seeking to copy music or movie files contact the Grumpster.com site to acquire the software and to
initiate their searches for other file-sharers. The offering or copying of files from one user's
computer to another's infringes the rights of the copied works' copyright holders.

The copyright holders may have two claims. One is for facilitating infringing downloads in Chaos.
This is determined by the law of Chaos, which may characterize the facilitation as a direct
infringement, or as a basis for secondary liability. The other claim is for facilitating downloads
outside of Chaos, which is determined by the laws of the States in which the unauthorized end uses
occur.  Whether the basis of liability in those States is direct or indirect will depend on those States'
characterizations.”
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BHEZ TR COREFICK L CHEATE S ([EEMEH) EoBRESREL,
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5 (WEREH) HEZREZEL TV,

L, 20X BREFRIL— V23T HEERARIL L EE L5V L o 1B
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WIEAIZIE, BAR TR EITADEE LIRWIC S 00b 53, Sk L — i
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FoE200, ZOL DRV ERTTEGEENZEDL, FEIZBIT S
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53 “Article 3:603: Ubiquitous infringement

(1) In disputes concerned with infringement carried out through ubiquitous media such as the
Internet, the court may apply the law or the laws of the State or the States having the closest
connection with the infringement, if the infringement arguably takes place in every State in which
the signals can be received. ...”

5 §321 “Law or Laws to Be Applied in Cases of Ubiquitous Infringement

(1) When the alleged infringing activity is ubiquitous and the laws of multiple States are pleaded, the
court may choose to apply to the issues of existence, validity, duration, attributes, and infringement
of intellectual property rights and remedies for their infringement, the law or laws of the State or
States with close connections to the dispute, as evidenced, for example, by:

(a) where the parties reside;

(b) where the parties' relationship, if any, is centered;

(c) the extent of the activities and the investment of the parties; and

(d) the principal markets toward which the parties directed their activities.
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R PE DRI FAT 2 DFE R IR IR &R D ~EEDIEL T 5,

QuEZ B LA RN FFEE & OBFRTHE LI ARG TH D & &1iE, YEFrEREE D
BIFRTid, AITETIRE SNICIBICESCEECKFE LG A D Z LIFTE 2R, |
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2 HIRII PE(R 55 OO YERLYE OO R3]
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57 Itar-Tass Russian News Agency v. Russian Kurier, Inc., 153 F.3d 82 (2d cir. 1998) : Z/EHE DR
BERYIT B D UERLE I SOV TR B ik & U OREE LB LTz,

58 7 7 AREHERE O Huston 7 (28.05.1991, D.1993, jr. 197) & 1EHE D JFAARY T IR 0D Y
WiEZZEMOREELE T 5, L, FROLPL LTE, KEAOWEIZXT 57 Z
¥ ATONEHER T DR 25 LT, UDOFEFHEDIRBIZ OV TAFANZESNWTT Z
AWEEEM LT (Hi$E Metzger 5 H)

59§ Metzger 4 H

60 «Article 3:201: Initial ownership

(1) Initial ownership including in particular authorship of a copyrighted work and entitlement to
intellectual property rights arising out of registration is governed by the law of the State for which
protection is sought.

(2) If the situation has a close connection with another State that has a work made for hire provision
or deems a transfer or exclusive license of all economic rights in the work to have taken place by
virtue of the parties’ contractual relationship, effect may be given to such rules by constructing the
parties’ relationship under the law applicable according to paragraph 1 as involving a transfer or
exclusive license of all economic rights in the work.

(3) In the framework of a contractual relationship, in particular an employment contract or a research
and development contract, the law applicable to the right to claim a registered right is determined in
accordance with Section 5.”
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63 «g 313. Initial Title to Other Rights That Do Not Arise Out of Registration

(2) Initial title to other rights that do not arise out of registration is governed by:

(a) If there is one creator, the law of the creator's residence at the time the subject matter was
created,;

(b) If there is more than one creator:

(i) the law of one of the creators' residences, as designated by contract between or among the
creators;

(ii) if no contract resolves the issue, the law of the State in which the majority of the creators resided
at the time of the creation of the subject matter;

(iii) if no contract resolves the issue and a majority of the creators did not reside in the same State,
the law of the State with the closest connection to the first exploitation of the subject matter; or

(c) If the subject matter was created pursuant to an employment relationship, the law of the State that
governs the relationship; or

(2) If the State whose law would govern under subsection (1) does not extend protection to the
subject matter, then initial title is governed by the law of the first State in which the subject matter is
exploited and the right is recognized.”
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64 «§ 314. Transferability

(1) The intellectual property law of each State for which rights are transferred governs the extent of

their transferability for each State.

(2) The law of each state for which rights are transferred determines any recordation rules relating to
the transfer, and the effect, if any, of failure to comply with them.”

65 “Article 3:301: Transferability

The transferability of intellectual property rights and the question whether the transfer or license can
be invoked against third parties shall be determined by the law of each State for which protection is

sought.”
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68 «§ 302. Agreements Pertaining to Choice of Law
(1) Subject to the other provisions of this Section, the parties may agree at any time, including after a
dispute arises, to designate a law that will govern all or part of their dispute.
(2) The parties may not choose the law that will govern the following issues:

(a) the validity and maintenance of registered rights;

(b) the existence, attributes, transferability, and duration of rights, whether or not registered; and

(c) formal requirements for recording assignments and licenses.
69 “Avrticle 3:606: Freedom of choice for remedies
(1) In accordance with Article 3:501, the parties to a dispute concerning the infringement of an
intellectual property right may agree to submit the remedies claimed for the infringement to the law
of their choice by an agreement entered into before or after the dispute has arisen.
(2) If the infringement is closely connected with a pre-existent relationship between the parties, such
as a contract, the law governing the pre-existing relationship shall also govern the remedies for the
infringement, unless

(a) the parties have expressly excluded the application of the law governing the pre-existing
relationship with regard to the remedies for infringement, or

(b) it is clear from the all the circumstances of the case that the claim is more closely connected
with another State.”
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3 «“Article 5 A person domiciled in a Member State may, in another Member State, be sued: ... 3.
in matters relating tort, delict or quasi-delict, in the courts for the place where the harmful event
occurred;”

4 International Shoe Co. v. Washington, 326 U.S. 310 (1945)
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80 “Article 2:202: Infringement
In disputes concerned with infringement of an intellectual property right, a person may be sued in
the courts of the State where the alleged infringement occurs or may occur, unless the alleged
infringer has not acted in that State to initiate or further the infringement and his/her activity cannot
reasonably be seen as having been directed to that State.”
8L «Article 2:203: Extent of jurisdiction over infringement claims
(1) Subject to paragraph 2, a court whose jurisdiction is based on Article 2:202 shall have
jurisdiction in respect of infringements that occur or may occur within the territory of the State in
which that court is situated.
(2) In disputes concerned with infringement carried out through ubiquitous media such as the
Internet, the court whose jurisdiction is based on Article 2:202 shall also have jurisdiction in respect
of infringements that occur or may occur within the territory of any other State, provided that the
infringement has no substantial effect in the State, or any of the States, where the infringer is
habitually resident (Article 2:102) and

(a) substantial activities in furtherance of the infringement in its entirety have been carried out
within the territory of the country in which the court is situated, or

(b) the harm caused by the infringement in the State where the court is situated is substantial in
relation to the infringement in its entirety.”
82 «§ 204. Infringement Activity by a Defendant Not Resident in the Forum
(1) A person may be sued in any State in which that person has substantially acted, or taken
substantial preparatory acts, to initiate or to further an alleged infringement. The court's jurisdiction
extends to claims respecting all injuries arising out of the conduct within the State that initiates or
furthers the alleged infringement, wherever the injuries occur.
(2) A person may be sued in any State in which that person's activities give rise to an infringement
claim, if that person directed those activities to that State. The court's jurisdiction extends to claims
respecting injuries occurring in that State.
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92 Cable News Network L.P. v. GoSMS.com, Inc., 56 U.S.P.Q.2d 1959 (S.D.N.Y. 2000) ; Ty, Inc. v.
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9 «§ 321. Law or Laws to Be Applied in Cases of Ubiquitous Infringement
(1) When the alleged infringing activity is ubiquitous and the laws of multiple States are pleaded, the
court may choose to apply to the issues of existence, validity, duration, attributes, and infringement
of intellectual property rights and remedies for their infringement, the law or laws of the State or
States with close connections to the dispute, as evidenced, for example, by:

(a) where the parties reside;

(b) where the parties' relationship, if any, is centered;

(c) the extent of the activities and the investment of the parties; and

(d) the principal markets toward which the parties directed their activities.
(2) Notwithstanding the State or States designated pursuant to subsection (1), a party may prove that,
with respect to particular States covered by the action, the solution provided by any of those States'
laws differs from that obtained under the law(s) chosen to apply to the case as a whole. The court
shall take into account such differences in determining the scope of liability and remedies.”
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